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About the NSBA Council 
of School Attorneys .... 



Leadership in legal advocacy for public schools has been the overriding mission of 
the NSBA Council of School Attorneys throughout its celebrated history. Almost 
3,000 members strong today, the Council was formed in 1967 to provide informa- 
tion and practical assistance to attorneys who represent public school districts. It 
is the only national advocacy organization composed exclusively of attorneys 
representing school boards. It offers continuing legal education, specialized 
publications, a forum for exchange of information, and it supports the legal 
advocacy efforts of the National School Boards Association. For information on 
membership, contact your state school boards association or the NSBA Council of 
School Attorneys. 



The Council accepts individual attorney members and has an affiliate member 
agreement with the following state attorneys’ councils: Alabama, Arizona, Arkan- 
sas, California, Colorado, Delaware, Florida, Georgia, Illinois, Iowa, Kansas, Maine, 
Maryland, Michigan, Mississippi, Missouri, Montana, Nebraska, New Hampshire, 
New Jersey, New Mexico, New York, North Carolina, North Dakota, Oklahoma, 
Oregon, Pennsylvania, South Carolina, Tennessee, Texas, Vermont, Virginia, and 
West Virginia. 
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FOREWORD 



The Council of School Attorneys presents this publication on 
environmental law as a primer for school attorneys and administrators who 
need to know the basic issues and legal standards that affect schools. This 
monograph provides an overview and practical pointers in several areas of 
environmental law, including Superfund, RCRA, underground storage 
tanks, radon, asbestos, lead, toxic torts and prevention and response to 
environmental crises. Without delving into the complexities of 
environmental law and litigation, this guide provides the reader with an 
awareness of relevant issues and an understanding of the essentials of 
federal environmental statutes and regulations. However, the information 
presented is not intended as legal advice, and the reader should consult 
legal counsel for advice on specific issues. 

The Council wishes to thank David Day and the NSBA staff members 
who prepared this monograph for publication. 



John S. Aldridge 

1994-95 Chairman 

NSBA Council of School Attorneys 
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Chapter 1 

Environmental Issues in Public Schools: 
A Growing Reality 



Do environmental laws and environmen- 
tal problems really have much relevance to 
the day-to-day issues facing most school dis- 
tricts or school lawyers? Consider the follow- 
ing: A search of computerized news databases 
for the 1992 calendar year alone revealed 
over 50 instances of newsworthy events at 
schools arising from environmental issues. 1 
These events ranged from complaints by 
students and teachers of illnesses attributed to 
the existence of toxic substances in the 
schools 2 to reports of schools being shut down 
due to their location next to hazardous waste 
landfills. 3 Sometimes the problems arose 
because of actions by the school itself, such as 
the use of lead paint on school walls. 4 Other 
times the situations were beyond the school’s 
control, such as the presence of rusted and 
leaking drums in a wetland area behind a 
new elementary school. 5 These occurrences 
are convincing evidence that every school 
lawyer and every school district should have at 
least a passing familiarity with environmental 
issues and laws in order to recognize and 
react to a myriad of potential environmental 
problems in the school setting. 

Situations illustrating the intersection of 
environmental law and school law arise on 
almost a daily basis and originate in some of 
the most unexpected ways. For example, one 
would not be surprised to find that the recent 

1. A synopsis of 17 of these news stories describing 
environmental problems faced by school districts 
appears in Day, “Environmental Problems at 
School: Prevention and Response” Crisis Manage- 
ment in Schools: The Legal Implications (National 
School Boards Association, 1992). 

2. Chicago Tribune, Sept. 16, 1992; Los Angeles 
Times, Aug. 9, 1992; Los Angeles Times, Mar. 1, 
1992. 

3. Washington Post, June 21, 1992. 

4. Newsday, June 19, 1992. 

5. Seattle Times, Aug. 5, 1992. 



Northridge earthquakes in California caused 
substantial damage to a school building. But 
who would surmise that a sizeable portion of 
the cost to repair that damage would be 
associated with the removal of asbestos ex- 
posed by cracks caused by the earthquake? 

Yet one California school district estimated 
that removing the asbestos insulation that was 
exposed in a library, a multi-purpose room 
and two classrooms would cost in excess of 
$500,000, nearly 10% of the total project 
cost. 6 Asbestos also played a role in the April, 
1994 closing of Warwick, Rhode Island’s 27 
public schools. 7 The superintendent ordered 
the schools closed after asbestos levels in five 
elementary schools were found to be above 
the limits prescribed by the Environmental 
Protection Agency. Finally, late last year, a 
school in Maryland closed due to health risks 
caused by a fire at a landfill that adjoined 
school property. 8 School officials planned to 
scrub down both that elementary school and 
another nearby elementary school to remove 
signs of the smoke. In summary, neither 
school lawyers nor school administrators can 
ignore environmental regulations. 

The history of environmental law reveals 
the cause for this upsurge in environmental 
problems in the public schools. Early legisla- 
tion regulating activities that threatened the 
environment or that imposed liability for 
environmental damage had little effect on 
school districts. These early efforts, such as 
the forerunners to the Clean Water Act 9 and 



6. Los Angeles Times, July 12, 1994. 

7. Washington Post, April 1, 1994. 

8. Washington Post, Dec. 13, 1994. 

9. In 1972, Congress passed the Federal Water 
Pollution Control Act, 33 U.S.C. §§ 1251-1376. 
The act was renamed the Clean Water Act during 
1977 amendments. Pub. L. No. 95-217, 91 Stat. 
1567 (1977). 



